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TO FACILITATE A POSITIVE OUTCOME:  MEDIATION “TOOLS” 

 
 
Before the mediation, I will contact counsel to discuss the case.  If litigation has begun, or a 

case has been filed with FINRA, I will ask for copies of the main pleadings as well as any other 
documents which counsel thinks will help me to have a better understanding of the dispute.  I 
recommend that counsel provide me with a Mediation Brief.  If no lawyers are involved, I will contact 
the people with the primary decision-making responsibilities to obtain an understanding of the 
conflict.  Communications may be by email or telephone; as your mediator, either works fine. 
 
Also, I will ask if counsel would like to make an Opening Statement in the presence of all participants. 

 
To open the mediation, I ask that all participants meet to 1) listen to each Opening Statement; 

and/or 2) to allow me to make a short Opening Statement where I will review the facts of the case 
which I know are not disputed, and to go over some administrative details. 

 
After the Opening, I recommend that the parties separate (“caucus”) so that the 

communications with me are open yet remain confidential.  I spend enough time with each party to 
learn and listen carefully to YOU.  I want to know what is at stake and what each party hopes to 
achieve through the mediation.  These conversations remain confidential, and I will not say anything 
to the other party regarding remarks or thoughts, and possible demands or potential offers, which 
you’ve asked me to keep quiet, unless you permit me to share your thinking with the other 
participants.  During these conversations, I may make recommendations or point out weaknesses, but 
these comments are only my opinions. 

 
Simple Demand/Offer Charts:  During the caucus, I often use a large chart which tracks where 

we are in the mediation.  With financial disputes, it is important for the parties to remember what 
they have demanded, offered and countered. 

 
If the parties remain far apart in their demand and offer, I may set up a “Times Ten” chart:  if 

you try your case, how often do you think you will get everything you have demanded, and how often 
do you think you will get nothing.  There are several ways to use this chart but the goal is to help 
move the mediation forward because this helps to focus on a “worst-scenario” outcome if the matter 
is not settled through mediation. 

 
Mediator’s Proposal:  If the parties are close but cannot come to an agreement, if you ask, I may 

make a proposal which I think would be acceptable to all.  The proposal is always confidential, and no 
one will know the outcome unless everyone agrees to the proposal.  I do not like to use this Tool 
unless there is a probable breakdown in the mediation because it removes the element of “self-
determination” which is central to a good mediated settlement agreement. 

 
There are many other Tools which may be used during the mediation.  My experience is that 

some are more effective than others.  However, the goal is to find a solution which is acceptable to all 
parties so that the mediation will end with a durable, signed settlement agreement. 


